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STATEMENT OF THE IS?’ 1 ?. 


WHETHER THE FAILURE OF THE BOARD OF IMMIGRATION 
APPEALS TO DETERMINE WHI THER PETITIONERS, BY 
VIRTUE OF THEIR V EPORTABILITY, HAD FORFEITED 
THEIR LAWFUL PLICA Hi'NT RESIDENT STATUS REQUIRES 
THAT THE MATTER REMINDED TO THE HOARD FOR A 
DETERMINATION f" THAT ISSUE 


STATEMENT OF THE CASE 


I 


Pursuant to Seel ion 106(a) of the Immigration 
and Nationality Act (the "Act"), 8 U.S.C. §1105a(s), Rafael 
; nd Maria ui Fei husl 3 and wife, pc tit ioi t 

Court for review of e final order of deportation er; ref 
by the Board of Immigration Appeals (the "Board") or 
June 12, 1975. That c dor dismissed the petitioners* 
appeal from an order of an Immigration Judge finding then 
deportable under Section 241(a)(2) of the Act, 8 U.S.C. 
§1252(a)(2), as having entered the United States without 
inspection by an immigration officer as required by law, 
and granting their applications for the privilege of 
voluntary departure with an alternate order of deportation 
to Argentina in the event they failed to depart v/hon and 
• V'-'-nr 
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Petitioners contend that the hoard cried ii 
failing to determine whether they bad forfeited their 
lawful permanent resident status by virtue of the> >' 
"defect ive reentry" or whether they still ; 'xint.iui . i 
status. This Court has jurisdiction under Section J’ • 
of the Act, 8 U.f. .C. §1105a. 


statt: v.; ’ of tup pacts 


Petitioners Ka r ael Ferraro and Maria 
Ferraro are aliens, natives and citizens of Argent 5. . , 

\;l :• arc 1 urban ! e nd vif . Kafr el Ferraro ’..as ad: t i « . 
to the United Sluter for per anent residence on Ju i'.», 
1959 and his wife on April 9, 1571. 

On May 25, 1973 the petitioners trav 3. 1 ' t 

Toronto, Canada to visit relatives. When they ref u . t 
to the United States during the early morning hours o' 

S' 

May 28, 1973 they were accompanied by relatives from 
Argentina who did not have the necessary documentation 

for entry into the United States. Al though the per ‘i.' 
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to cross the border at a point; where the immigration 
inspection station was unmanned at that hour of the 


mu. ning.* Furthert.vj.ce, after crossing the border the 
petitioners r 1 :oweu a southeast direction which t< ok 
them to 11u: in artery sc h to New York City. Shortly 

after they began traveling on that road they were 
apprehended by the Border Patrol and taken into custody. 


k 


Deportation proceedings were instituted 
against both petitioners on May 28, 1973 by the issuance 
of orders to show cause and notices of hearing, iil't-r 
extensive deportation hearings, the Immigration dud; 
e ntered a decision ar ! o.'c cr on October 7, 1974 in which 
he found that the record clearly established that the 
petitioners were deportable as aliens vino had entered 
the United States without inspection. The Inrnigiwtino 
Judge further found that the only discretionary reJ:e r 
which he could grant to the petitioners was the pri.vile c . 


'“The record demonstrates that petitioners were aided in 
effecting their entry without inspection by two other 
perrons. V - have not discussed t.h ev .dr. nco in del 1.1 
b-'>r c tv’ * ' ? or v r 11 do r' c: • ■ . * n t n- ‘ 
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of voluntary departure pursuant io Section 244(e) of the 
Act, 8 U.S.C. §1254(e). Although clearly holding that 
voluntary departure wns the only discretionary relief 


available to petition* cv. the Immigration Judge's *?eision 
points to two Board dee is ions which he apparently cite' 
as a basis for the petitioners to seek the return of their 
alien registration cards from the Service so that they 
could depart Iron the baited States and reenter with 
proper inspection. 

The petitioners appealed the decision o. tla. 
Immigration Judge to the Board and in an order entered 
June 12, 19/5 Luo Bo rd e ECarmed the decision of the 
Immigration Judge and t is: listed the appeal. The Be •.re 
did not comment on the Ir,.- \igre.tion Judge's suggestion u t 
petitioners' alien re< istration card be returned a td 
so that they could effect a proper entry. 


Tills petition for review was filed on October 20, 19 
and petitioners' deportation has been stayed pursuant to 

Section 100(a)(3) of the Act, 8 U.S.C. Sl!G3a(a)(2). 
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RELEVA NT STATUTE 


Immigration and Nationality Act of 1952, as amended - 
Section 241, 8 U.S.C. §3251 - 

(a) Any alien in the United States (in;-ludJav¬ 
an alien crewman) shall, upon the order of the 
Attorney General, be deported who - 


( 1 ) * * * 

(2) entered the United States without in¬ 
spection or at any time or place other than 
as designated be the Aftnrnev General o • 
in the United States in violation of this 
chapter or in violation of any other Kv 
of the United States; 


ARGUE' 


V'V 
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THE BOARD OV INMTCRATICN APPEALS PROPERLY 
FOUND PET IT 101 RS 0 E DEPORTj BLE AND THERE 
IS NO NEED FOR A REMAND TO THE BOARD SINCE 
PETITIONERS HAVE FORFEITED THEIR LAWFUL 
PERMANENT RESIDENT STATUS 


Petitioners c!o not contest the finding of 
the Board that they are deportable pursuant to Section 







241(a)(2) of the Act, 8 U.S.C. §1251(a)(2) , as aliens 
who entered the United States without inspection. Rather, 
they contend that the failure of the Board to determine 
whether the petitioners have forfeited their status as 
lawful permanent resident aliens by virtue of their un¬ 
lawful reentry requires a remand to the Board for a d .ter¬ 
mination of that issue. V7e submit that such a remand 
is unnecessary since petitioners have be.a granted the 
only discretionary relief to which they are entitled and 


♦ -, 
i i v v.: tilt- 

B c r 

d has air v 

• dy ruled in 

L\» 

at a law 

ful 

per i miner t 

resident who 

SL 

per 1: n*. le 

by 

virtue of 

f~ T". /' r\ 4 -* V— .7 1 ** 1 

4 l t llL L , W 1 . . 

;Ol 


Ocporta ie by v.v. tue o', an entrv t .our mspec n .. ; 
Ion. r enjc; 3 the status o' being a lawful permanr it 
resident. 


Petitioners rely on the fact that the ...uiiura¬ 
tion Judge pointed to two unreported decisions of the Board 
of Immigration Appeals which petitioners apparently contend 
stand r or the proposition that aliens similarly situated 
t.o the Ferraro's had not forfeited their lawful p< u mane ru¬ 
nt status . It ii submitt Lh« >etition< • 


on i oiir-.-*pOiL u.‘v j..u> > 1 1 i a it- .. i ■ i. -. v. 


tue i 
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Judge is misplaced and that the cited decisions do not 
stand for the proposition which petitioners suggest. 


\ 


In r after o r Be n .er r- - \ rang e. ( mmigi. ion 
and Katu?:ali:'.atio;i Scrvici file do. A 10 033 \‘A'J , doe.: Je¬ 
june 8, 1965 by the board), the alien, a lawful permanent 
resident and native or Mexico, had cade a brief visit 
to Mexico, sought readmission upon presentation of his 
alien registration card and was denied readmission because 
of his intc U ted condi ' i. The i :ij ic: . 
retained the alien's card and told him to reapply fo: 
admission several days Ini. •>.■:. Forever, the alien 
subsequent] y crossed the border and entered the In it ■J 
States without in- pection. The- Hoard found that the 
alien was deportable under Section 2- 1(a) (?) as having 
entered without inspection ; w-a not eligible for a. 
waiver nunc pro tunc under Section 212(c) of the Act, 

8 U.S.C. §1182(c). The Board then stated its belief, 
however, that "under the circumstances of this case, 
the alien's technical entry v.’ifhout inspection while in- 
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toxicated should [nor.] be considered as an abandonment 
of his lawful permanent residence in the United Strtes. 
The Board went on to suggest that the alien could 


apparent ly regularize his immigration status by leaving 
the United States pursuant to the grant c r voiunt ry 
departure and then seek proper readmission with his alio u 
registration card if the Service returned the card to 
him or that at. the time of his future .application to. 
admission consideration be given to the waiver provision.': 
of ft cti.'.n. 2.1(b) and 212(c) o the jet, 8 U.S.C. 

§ 51181(b) and 1182(c). 


j wv 


. cc cai filed up m by pc:, itrio 


is > tter o Guti< I vin (Ir.nigrataon and N 

tion Service File Mo. A8 405 405, decided June 11, If'15 
by i he Board)’"’ in which the alien, who had been ;.. *' 
permanent resident for thirteen years, made a twenty-four 
hour visit to Mexico. Upon seeking readmission to the 
United States the alien advised the immigration officer 

' The dtici sion ) rr-j. roa;c ' o ;• p. JLo. 
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that he had loot his alien registration card ("green 


card") and was instructed to return with tv;o photographs 
so that a replacement card could be issued. In order to 
avoid delay tie alien cros. ed the border Lh m h a { ■•! 

gate arid evaded inspect ior. . He r::s charged v.’ith depor- 
tabilit.y under Section 2Al(a)(2) as having entered vri i.hour 
inspection. The Special Inquiry Officer had tercnii 
the deportation proceeding on the ground tlv t the alien 
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thereafter make proper application for admission as a 
returning resident. 


Initially, ve nrte that neither of the Board 
decisions relied upon by petitioners and referred to v y 

the V igration Jud ar< precedent decisions und r 8 
. . . i( ) ar.u are no ther .. c< trolin 











either the issue of the petitioners' lawful permanent 
resident status nor on the issue of the relief which 
may be accorded them. Furthermore, in both decisions 

the Board clearly limited its decisions to the facts an- 


circumstances of the p 


icular case. 


In addition, the facts in 
can clearly be distinguished from the 
the decisions relied on by petitioners 
cases the alien had sought to enter at 


the instant c 
facts in both 
. In each of 
a designated 
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in- 


.•-.ports c-n station ait ' la a in fact pr ■; on ted dims 
inspection. licit her petitioner in the instant 
auy attempt to seel; ins; t; i and /u ssi on . 


elf 
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case w?i:: 
In I'!' * 


Romcro-U case, thf Board 

involve an a.tr.cinpt Lo enter th 
since lie had crossed the, horde 

full view of the immigration i 


n tc a that th ■ i ' ; . did t 
a United States surreptit 
ac a p j nt where a? vat 


.ns pec tion. 


The record in the instant case clearly 


establishes that station. 


The petitioners' entry was 


surr cp l i.ti ous. 
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It is significant to note Chat in both cases 
the aliens satisfied the waiver requirements of Section 
212(c) of the Act, 8 U.S.C. §1182(c), in that both aliens 
were returning to an unrelinquished lawful permanent 
residence of more than seven years. While the Board lid'.’ 
in the Rotnero-lJranga case that a nunc pro tone waiv< 
under Section 212(c) is not available to an alien who it 
deportable under Section 241(a)(2) for having entered 
without inspection, in both cases it was clearly the 
Jloai 3*s reasoi Lng ■ t if the alien voluntarily dej :ect 
end then sought to be refdmj tied as a. returning Jr.vful 
nt ) : lent n Liei , 1 e / tu" tt i be eligib : to 

applj for » : ctioi 212 < ) \ ' r. Tht j titior rs : . 
the instant cr.se are statutorily ineligible for such wait 
neithei of tl has '*1 pr< r< c > ite sevei y< s 
residence. Thus, the petitioners were granted the only 
discretionary relief available to them, i., voluntary 
departure. There would have been no purpose for the Bo: rd 
to discuss the cases reli.ed. upon by the petitioners, even 


though eh.- cases were discussed by the Immigration J 
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be treated in a fashion similar t;o the aliens in Po.e ro - 
Uranr.a and Gut i errez-T.avin. 


Petitioners' contention that the Bc~rd 5 r 
"failure to determine whether the petitioner.-} ... h i 
forfeited the:?r lav: ul pert, menu res‘dent status, o.: sell 
maintained that status" requires a remand to the II• j cl 
for a determination of that issu is without merit. 1. 
several published precedent decisions the Board has 1 eld 
tint a lawful per: nent. resident, vhc subsequently tor 
thu United States bv mac: of ?. to rtq.-li Lious entr j 3 


:' j I! t*« 1 U o i . cl 


llJ ]; C . f.V.lt XJ? i<'-' *! t: . 1" VA~ 


Xntei*ini 1 :isit 2371, n.l( rd cf 3 ligration j • , 

A\ ill, 1975)*; I ttj of A, I 6 IT Dec. ft 2, 647 

(BIA 195ft). It i , the! foj e, th 


the Board saw no reason to cc. sent on th.. Insnigrai:■» 
Judge's gratuitous remarks regarding the petitioners' 
lawful resident status. 


pi du< ' in etifcii - r sppn li: 
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CONCLUSION 


The petition for review should be dismissed. 
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